Neuborne, Fall 2005

Civil Procedure 

In order to be heard in a federal forum, the plaintiff must jump through the following hoops 

1) Personal Jurisdiction

a. Test for General Jurisdiction and other Pennoyer-like jurisdiction like service within territory and in rem.

b. Test for minimum contacts (hard to figure out for commercial situation because of Asahi’s ambiguity, easier for consumer situations)

c. Last, if either met, tests for reasonableness

2) Subject Matter Jurisdiction (If diversity must meet $75,000 amount in controversy)

3) Venue

In order to avoid jurisdiction a defendant can:


Challenging in personam jurisdiction

Remove to fed court (However, home state defendants can’t remove to federal court)

Forum Non Conveniens

Jurisdiction:  Is the power of the court over the 

1) a person/corporation (in personam) 

2) land/money/property (in rem, an action attempting to discover who owns a thing (usual real property) where several people claim it 

3) a person via first attaching their property (quasi-in-rem)

Jurisdiction used to be a Pennoyer idea that power is needed and a state only had power within its state.  The tensions of Pennoyer, has led to the predominance of International Shoe idea of minimum contacts.  Today Pennoyer Power lives on only through general jurisdiction and power over a person when you serve them inside a state.
1. Jurisdiction through Power:  Pennoyer v. Neff, Case 1:  In Oregon court, Mitchell sues Neff for attorney fees and advertises for Neff in a publication.  Neff has moved out of state.  Neff doesn’t show and judge issues default judgment of $300.  Pennoyer winds up with land.  Case 2, Neff sues Pennoyer for his land, claiming that the first court didn’t have jurisdiction over him, and so the first case doesn’t count against him.  Holding:  A court only has in personam jurisdiction over residents of its own state.  
a. Courts can’t exercise power unless they have control over the body of the defendant or something that substitutes for the defendant. It’s the notion that the ability to judicate lies in the power to execute.  In Pennoyer, law is a phenomenon of force.  
2. Implied Consent of Agents:  Hess v. Palowski, The out-of-state plaintiff negligently drove on a public highway in Massachusetts and struck and injured the defendant.  MA statute said that any nonresident driver is said to have appointed an agent in the state that can be served.  Holding:  There is implied consent, limited to highway accidents, a legal fiction that says that there is jurisdiction over nonresident drivers.  Reasoning is that  since a state can force non-resident drivers to appoint an agent to be served inside the state, the court will act as if drivers appointed an agent.  
a. Holding a contortion to stay consistent with Pennoyer and still allow the court to adjudicate against negligent motorists.  

3. Minimum Contacts:  International Shoe v. Washington,  Washington sues International Shoe for not contributing to pension funds.  International Shoe principally in St. Louis and has no office in Washington.  Only connection to WA: employs sales people whose commissions each year totaled more than $31,000.  Holding:  Due process requires that a defendant can be judged in personam, even if he doesn’t live in a state anymore, as long as he has minimum contacts with the state and that the suit doesn’t offend “traditional notions of fair play.”  
a. The idea is if you do something in the state that creates consequences than the state has judicatory authority over the consequences.  This is the end of the idea of law coming from only power (as in Pennoyer), it instead has the idea that law is what OUGHT to be.  It is emphasizes justice and fairness  
b.   International Shoe gives an invitation to pass a statute to have long arm statute. Almost all states accept the invitation to pass long arm statutes.

c. A long arm statute that doesn’t violate due process of law allows a state to assert jurisdiction over out of state .  Due process is tested in every jurisdictional case.
4. What Constitutes Minimum Contacts?:  

Four types of contacts a defendant might have with a state:

i. Continuous and related (minimum contacts, International Shoe)

ii. Isolated and Related (minimum contacts, usually- McGee)

iii. Continuous and unrelated (only meets minimum contacts when very strong, Perkins, maybe Asahi, not Helicopteres)

v. Isolated and unrelated (no minimum contacts)

5. A Defendant Must Volitionally Act, Unilateral Action by consumer doesn’t count:  World-Wide Volkswagen Corp. v. Woodson, The plaintiffs buy a car in New York and drives it to Oklahoma where they get into a car accident.  Plaintiff sues the regional distributorship WW Volkswagen.  Holding:  A D must volitionally do something that brings them into contact with the state, otherwise the state doesn’t have jurisdiction over them.  The defendants’ connection with the forum state need to be such that they can reasonably anticipate being haled there for court.   
a.The fact that the consumer unilaterally drives the car to Oklahoma and it isn’t brought there by the stream of commerce is important  

i.  The reasoning behind WW Volkswagen, is that minimum contacts protects interstate federalism- from reaching out beyond the limits imposed as coequal sovereigns in a federal system.  Also protects defendants from inconvenient forums.

b.  Keeton v. Hustler Magazine, Keeton brought a libel suit against Hustler in New Hampshire.  Hustler circulated thousands of magazines a month there.  Keeton chose New Hampshire because it was the only state where there was no time-bar.  Holding:  There is volitional direction of sales toward New Hampshire constitute minimum contacts.  

6. Contracts and Minimum Contacts:  McGee v. International Life Insurance, A California man bought a life insurance policy from a Texas company.  After the man died, his beneficiary was not given the policy benefits and sued.  The Insurance Co. never did business in California besides with this sole man.  Holding:  Jurisdiction over defendant doesn’t violate the due process clause because the defendant entered into the insurance contract with a California resident and that strong isolated but related contact is enough for jurisdiction.  Contract has substantial connection to state.  State has a strong interest in protecting citizens by giving them local forum to sue outside companies that they contract with.
7. Pennoyer Lives: Physical Presence Equals In Personam Jurisdiction:  Burnham v. Superior Court, Wife, who recently moved to California when separated from husband, a New Jersey resident, filed suit for divorce.. The husband goes to California on business and while visiting his kids gets served notice in California.  Holding:  Physical presence, even if a temporary visit, is enough for a state to have in personam jurisdiction.  
a. Under Burnham, Pennoyer’s territoriality still survives. 
8. General Jurisdiction: Continuous and Systematic:  Helicopteros Nacionales. v. Hall, Plaintiffs are decedents of victims of a helicopter crash in Peru.  They sue Helicol, a Columbian company that owned and operated the helicopter in the crash.  Helicol’s contacts with Texas included purchasing its fleet there, training its technicians and pilots there, signing contracts with Texas Cos. Etc.  Holding:  Continuous and Systematic Contacts are necessary to assert general jurisdiction over a party.  There is a very high bar for general jurisdiction, Helicol doesn’t meet.  
a. General jurisdiction:  the jurisdiction to sue a corporation/person about anything .  Specific jurisdiction:  the jurisdiction to sue related to a particular case that arose out of a person/corporation’s contacts with the forum.
b.  The idea of Pennoyer survives in General Jurisdiction 

9. General Jurisdiction: Continuous and Systematic:  Perkins v. Bengut, The plaintiff sued a Phillipine corporation for stock dividends.  The Phillipine corporation in Ohio was sued for actions that did not arise in Ohio.  Because of war, the corporate books, president and principal stockholder was in Ohio.  Holding:  In this case, Continuous and systematic contacts are enough to give a state general jurisdiction over the company.

a. In Neuborne’s Holocaust Cases, when his clients sued UBS and Credit Suisse about money deposited in Swiss banks during the holocaust, there was systematic and continuous contacts enough to merit general jurisdiction.  He needed general jurisdiction because contacts weren’t related to claim.  This was good but as a con, the U.S.’s adoption of general jurisdiction allows the U.S. to have hegemonic power over many international companies.  

10.  Quasi In Rem Under Pennoyer:  Harris v. Balk, Epstein, a Maryland citizen, claimed that Balk, a North Carolina resident, owed him $344.  A third party, Harris owed Balk $180.  When Harris was in Maryland, Epstein attached the debt that Harris owed Balk.  Harris didn’t object to this attachment.  Later, Balk sued Harris to get his $180.  The question to the court:  Was the attachment of the debt in Maryland valid?  Holding:  If you have physical jurisdiction over a person who owes a debt (intangible proprety), than you can seize that debt in order to make a quasi in rem case.

i. This case, decided before International Shoe, showed the increasing need for states to have power over nonresidents because of interstate commerce.  Harris expanded jurisdiction, causing a treasure hunt to find property and intangible property to create jurisdiction over a person.  

11.  Quasi In Rem Dies After International Shoe:  Shaffer v. Heitner, Heitner, an owner of one share of Greyhound sued the corporation and 28 directors of the company.  Heitner sued in Delaware, where Greyhound is incorporated.  The Delaware statute allowed the court to order the stocks of the defendants to be freezed and the trial moved forward quasi-in-rem.  Holding:  Quasi-in-rem, or jurisdiction over a piece of a person’s property, is really jurisdiction over the person who owns that property.  All assertions of quasi in rem jurisdiction must meet the minimum contacts standards in International Shoe.  This is basically the death of quasi-in-rem.

a. The defendants attacked the Delaware Statute facially as unfair and the court accepted their argument.  But as applied in this case it wouldn’t be unfair.

12.  No Quasi in Rem for Insurance Obligations:  Rush v. Savchuk  P tried to sue D quasi in rem by seizing D’s insurance company obligations.  Holding:  The court ruled that based on the principles of International Shoe and Shaffer, you cannot attach an insurance company’s obligations.  If decided before Shaffer, court may have allowed attachment of insurance obligations and really stretched limits of Pennoyer.
13. Minimum of Contacts: Stream of Commerce:  Gray v. American Radiator, The plaintiff sued the valve-maker for a negligently manufactured valve when her radiator exploded and injured her; she sued in Illinois.  The Valve-maker argued that it sells the parts to American radiator outside of Illinois, and the Illinois court shouldn’t have jurisdiction over him.  Holding:  If a company puts their products in the stream of commerce, wherever they end up from that stream, they must submit to jurisdiction.
a.  When combined with WW Volkswagen, the rules of jurisdiction show that as long as the stream of commerce is going on, than the defendant has to defend in each place their product ends up.  But AFTER the consumer buys it, the defendants doesn’t have to defend in anywhere the consumer happens to take it.  
b.  See Asahi for the Supreme Court’s discussion of stream of commerce rule- they were split on whether stream of commerce alone is OK or if Co. had to purposefully avail.
c. In determining whether or not there is minimum contacts, court said key question is whether defendant engaged in an act by which it can be said he invoked the benefits and protections of the law of the forum.

14. Split on Stream of Commerce and New Reasonableness Test:  Asahi Metal Industry Co. v. Superior Court. The defendant lost control of his motorcycle when his tire lost air and exploded.  The plaintiff had a suit against Cheng Shin (Tawian) the manufacturer of the tube which was settled.  Cheng Shin filed an indemnification suit against Asahi to pay for its settlement damages.  This case is about whether Cheng Shin (Taiwan) can sue Asahi (Japan) related to an indemnification case in California.  Holding:  A majority ruled that with or without minimum contacts, jurisdiction over Asahi is unreasonable because it doesn’t meet the standard of “fairplay and substantial justice.”  
However, there was no majority holding on the question of whether California had minimum contacts.  
· O’Conner & Co.says an international company doesn’t have minimum of contacts even if it puts products in the stream of commerce unless it acts purposefully directs its products to a certain region.

· Why?  Interprets WW Volkswagen to mean there needs to be action more purposefully directed then merely putting something in the stream of commerce and the mere forseeability that it would end up in a place.  Instead, need an act by defendant purposefully directed toward forum state. 
· Brennan & Co. says there are minimum contacts when an international co. puts a product into the stream of commerce (same test as Gray Radiator).  

· Why?  Says that stream of commerce isn’t unpredictable but regular, as long as participant aware of the fact final product is being marketed in forum state, possibility of lawsuit not a surprise.  Plus the sellers benefit economically from state, also indirectly from laws regulating commercial activity in that state.

· Stevens:  abstained on this question.
a.  Asahi adds s “fair play and substantial justice” test to jurisdiction.  Five factors:  Burden to the defendant, forum state’s interest, plaintiff’s interest in obtaining convenient relief, judicial interest in efficiency, social policy.  
15.  Contracts Plus:  Burger King Corp. v. Rudzewicz, Burger King (Fl.) entered into a franchise contract with the franchisee (MI) that lasted 20 years.  BK brought a suit in Florida when the defendant started defaulting on franchise payments.  The question is whether Florida has jurisdiction over the defendant.  The defendant claims there is no jurisdiction since it dealt primarily with the Michigan office.  Holding:  A contract alone is not dispositive of minimum contacts, but it is a very strong indicator since it shows purposeful availment.  You need contracts plus- contract with substantial connection to state.  Contracts plus might be satisfied by negotiations before a contract and communications between the contracting parties, terms are also factor- for ex. in this case choice of law clause was a factor.  
16. Difficult Minimum Contacts: Hanson v. Denckla, Mrs. Donner sets up a trust agreement with a Delaware bank.  She moves to Florida and appoints the trust to her two granddaughters.  After Mrs. Donner dies, her daughters sue successfully for the trust in Florida under Florida Law, claiming the appointment was not valid.  Later, the Delaware Court also tries the case in rem, deciding under Delaware Law that the appointment was valid.  Holding:  The Florida case was invalid because Florida did not have in personam jurisdiction over the bank.  A defendant must have some act that shows they purposefully avail themselves in the forum state.  A forum doesn’t get jurisdiction just because it’s the “center of gravity” or most convenient place to try a case.   Bank was indispensable le party.

a. The court distinguishes the bank and its contract with the forum state person from the contract in McGee by pointing out that although there is correspondence in this case, there was no solicitation.  That’s why there was minimum contacts in McGee and not here.

17. Jurisdiction over Plaintiff:  Phillips v. Shutts, Shutts sues Phillips on behalf of 33,000 royalty owners.  Shutts mailed everybody in the class a letter saying they would be bound to the suit unless they opted out.  Phillips contends that the court did not have jurisdiction over most of the plaintiff.  Holding:  The burdens on a plaintiff are less than the burdens on the defendant.  Thus there is a lower bar of jurisdiction over the class-action plaintiff to meet due process.  As long as there is notice, along with the option to opt-out, a class-action plaintiff will be bound by a decision.  

Choice of Law:  Choice of law rules are not about constitutional merits.  Each state can adopt its own choice of law rules.  
1. No Choice of Law:  Phillips v. Shutts, Shutts sues Phillips Petroleum on behalf of 33,000 royalty owners for interest on delayed payments.  The suit is in Kansas, even though the vast majority of interests are outside Kansas.  Phillips contends Kansas law shouldn’t apply.  Holding: A state must have enough contacts (low threshold) to choose its law.  In this case, Kansas didn’t have significant interests, and must not use its law for out of state plaintiffs.  
a. This is the only modern era case where choice of law is rejected by U.S.
2. Sufficient Contacts for Choice of Law:  Allstate v. Hague, The plaintiff is wife of man who died in a motorcycle accident.  The accident was in Wisconsin and was between 2 WI residents.  Before the trial, the wife had moved to Minnesota and she sued Allstate there.  MN law allows stacking of Insurance policies, but WI doesn’t.  Holding:  A very low bar of contacts is needed for a court to assert choice of law.  Most cases, courts can choose their own law.  MN had sufficient aggregation of contacts with the parties and the occurrence that created state interest to use its choice of law. Contacts are judged by how they create state interest such that choice of law is not arbitrary or fundamentally unfair.  Unrelated contacts that contributed:  employment in the state, commute to the state, wife being a state citizen.
a. When a court has specific jurisdiction, the court almost always has choice of law.  

b. When courts have general jurisdiction, sometimes they cannot use their choice of law.  In Allstate they could, in Phillips they couldn’t.  Also:  Home Insurance Co. v. Dick, The plaintiff, a Mexican citizen, had an insurance policy issued in Mexico, from a Mexican company, and had a claim against the defendant about a loss in Mexican waters.  He was a nominal resident of Texas and sued in Texas.  Holding:  The state had general jurisdiction over the defendant, but insufficient contacts and weak interests- can’t choose law. 
c. States Can Choose Statute of Limitations:  Sun Oil v. Wortman, A national class action suit for oil royalties was brought to a Kansas Court.  The use of Kansas law was unconstitutional.  Can Kansas use its statute of limitations?  Holding:  Courts are allowed to use their own procedural rules in their courts.  In state courts, statute of limitations are procedural not substantive law.  Thus a court can choose to use its own statute of limitations, even when it can’t use its own law.


i. As Brennan points out in his concurrence, there are both substantive and procedural parts to statute of limitations.  How long someone has to sue, has an enormous affect on how powerful a law is.  Brennan’s reasoning is SOL can be procedural  because it’s procedural parts are enough to make it procedural.  In the main opinion written by Scalia, SOL are procedural cause of long tradition of being  procedural.  The issue is whether it violates full faith and credit to use own SOL and they conclude no.
ii. B.  This is difference from the way SOL defined in Erie cases (see guaranty trust).  But Scalia says that’s because there is a different purpose to Erie stuff- the purpose is that there is uniformity in federal and sate cases.  For full faith and credit is to show the boundaries of the spheres of state legislative influence.

Notice: If a defendant’s property is going to be affected, than the plaintiff must send them notice if: 

1) they know where the defendant lives or 


2) They can reasonably find out where the defendant lives.  The effort spent on finding out where a defendant lives depends on what is reasonable for a particular case


If a plaintiff does not give a defendant proper notice their decision is void.

If a statute says a plaintiff does not have to give proper notice, the statute is void.  


1. Reasonably Calculated to Succeed:  Mullane v. Central Hanover Bank, When a bank establishes a common fund, they need to account for their policies in surrogate court.  If the surrogate court OKs the policies, than the beneficiaries aren’t allowed to sue the bank for that period.  This bank had the surrogate court hearing with the only notice to the fund beneficiaries being in a publication (this was the only notice required by the state statute.)  Holding:  To meet due process, notice must be reasonably calculated to succeed.  The plaintiff is required to send mail notice to every beneficiary that they know the address of.  
a.  The plaintiff must also send mail to Ds that they can find, by searching with ordinary standards of diligence. 

b. P.S. the Bank had jurisdiction by necessity over the parties.


2. Statute Sending Notice to Official Not Good Enough:  Wuchter v. Pizzutti, A New Jersey nonresident motorist statute sent notice to the Secretary of State, but didn’t require Secretary to pass on the notice to the defendant.  In this case, the Secretary did mail the notice to the defendant.  Holding:  The statute is invalidated because it didn’t require the official to send notice to the defendant.  

4. Notice of Statute of Limitations:  Tulsa Professional Collection v. Pope, Under OK law, creditors have 2 month SOL to make a claim against an estate.  The executor put notice in a publication to creditors (following the requirements of a statute).  Holding:  Must give Notice of Statute of Limitations when they have are specific to particular people like creditors.  If the creditors were reasonably ascertainable, due process requires the creditor be given notice by mail.  The court said the statute of limitations adversely affected creditors property rights, and thus notice was required.
a.  Notice Only Required if SOL effects specific people not general public.

Timeliness of Hearings/Prejudgment Seizures:  The following line of cases all talk about the timeliness of hearings and follow each other in this order:  Goldberg, Sniadach, Funetes, WT Grant, Di-Chem, Doehr (the most important).  

1. Government Benefits:  Goldberg v. Kelly, Holding:  The government can’t cut off government-assistance (including Social Security Benefits and licenses) before a hearing.
2. No Wage Garnishment:  Sniadach v. Family Finance Corp., Creditor garnished defendant’s wages without a hearing.  Holding:  A defendant’s wages may not be garnished unless she has a chance to show the plaintiff has no right to garnish.
3. No Deprivation of Chattel:  Fuentes v. Shevin, The defendant bought a stove and stereo under a conditional sales contract where she paid it off monthly.  The plaintiff swore that she stopped paying and got a writ to have the sheriff seize the goods.  The plaintiff was obligated to have a hearing about the property right after the seizure.  Holding:  A clerk of the court cannot issue of writ of repossession.  Deprivation of chattel/consumer goods before a hearing violates due process.  
4. OK Deprivation of Chattel:  Mitchell v. W.T. Grant, A trial court judge ordered repossession of personal property before a hearing.  Holding:  Its OK to take the property before a hearing when a judge, not a clerk, orders the repossession and there are other elements of fairness including the fact that a hearing about the property is immediately available.  Grant is an anomly to the general trend of stricter restrictions on prejudgment seizures.
5. Clerk Can’t Garnish:  North Georgia Finishing v. Di-Chem, In a dispute over goods sold, the plaintiff had the court garnish the defendant’s bank account before the defendant received notice or a hearing.  Holding:  Garnishing the bank account through a clerk, not a judge, didn’t meet Due Process for real estate.  Garnishing bank account has similar rules to garnishing a stove.
a. This case was a surprise since it seemed like W.T. Grant overruled Fuentes.  
6. The Most Important Case: 3 Part Test for Prejudment Hearings Required:  Connecticut v. Doehr, The plaintiff in a civil assault action submitted an affidavit to a judge who ordered the attachment of Doehr’s home.  Doehr had not yet received the complaint and there was no hearing before his home was attached.  Holding:  To decide whether state-sponsored deprivation of property violates D’s rights, 3 factors to be taken into account and balanced:

1) strength of D’s property interest 

2) the risk of erroneous deprivation 

3) plaintiff’s interest in seeking prejudgment remedy

The court applies this test to this case and says no hearing before deprivation.  Most of the time the court requires a prejudgment hearing.
a.  Quasi in rem is confined by both Shaffer and Doehr-  Shaffer says unless you have minimum contacts you can’t seize property to create quasi-in rem jurisdiction.  Doehr says you can’t seize without a hearing beforehand.

Venue & Forum :  Venue controls the flow of cases (in the name of convenience) inside of sovereign lines.  Our study venue focuses mostly on venue in federal courts, in states they are governed by statute.  Venue is not about power, it only comes up when jurisdiction is established to decide where in a case should be tried.
Rule 1391governs venue in federal court- it says venue is proper where:

1391(a)(1) all the defendants reside.  Or,

1391(a)(2) a substantial part of the events giving rise to the claim occurred.  Or a substantial part of property that is the subject of the actions is situated (in rem type cases).


1391(a)(3) a district in which any defendant maybe be found IF there is no district which the action may be brought- this is a last resort to make sure that there is at least one place you can bring a case.  You can’t use this unless there is no place where the action occurred. 

In Federal Court Venue can be changed or dismissed :  


Rule 1404 allows the federal court, for convenience, to send the case to any place where it could have been brought, which is defined as a place that meets jurisdiction and venue requirements  Under 1404 you must use the first venues laws in the second venue.


Rule 1406.  The court can decide that because there is either 1) no jurisdiction or 2) no venue it will dismiss or transfer the case.  It may only transfer to a place where the case could’ve been brought.  In 1406 you do NOT carry the first venue’s law to the new venue.
Forum Non Conveniens is used even when there is jurisdiction and is venue, to dismiss a case.  It allows a court to use its discretion to decline to exercise jurisdiction.  It controls flow of cases between sovereign lines.
1. Multiple Venues OK:  Bates v. C & S Adjusters, Defendants sent a letter demanding payment to plaintiff’s PA address.  The Plaintiff had moved to New York, so the letter was forwarded there.  The plaintiff sued than sued the D in New York.  Did he venue in the Western District of NY?  Holding:  Under 1391(b)(2) if a substantial part of events took place in the federal district, there is venue.  There can be multiple venues for one case.  The case doesn’t have to be tried in the best venue.
a. Pre-1990, only one venue- where the action took place.  After 1990 more places.

2. Might Have Been Brought:  Hoffman v. Blaski, The plaintiff’s brought a patent infringement case in Texas against a defendant corporation whose business was in Texas.  The defendant moved to transfer the case to Illinois under 1404(a).  Holding:  1404(a) says a case can only be transferred to a place where it “might have been brought” by the plaintiff.  Court holds a narrow view of “Might have been brought.”  If the plaintiff could not have brought the case to a venue procedurally, than Ds cannot now consent to a venue.
a. This holding pulls the wind out of forum non convenience or 1404(a).  There are a lot fewer candidates for the use of 1404(a) when you limit it to places a plaintiff could’ve brought a case originally.  

3. 1404(a) Law Follows:  Ferens v. John Deere, P sues John Deere in Mississippi on a tort claim which in Mississippi has a 6 year SOL.  He then moves 1404(a)to transfer the case to Pennsylvania which has a statute of limitations on torts hat has already ran out.  The PA trial court refuse to apply MS statute of limitations.  Holding:  In a diversity suit a 1404(a) transferee forum must apply the law of the transferor court both substantive and SOL, whether it’s the plaintiff or the defendant that initiates the transfer.  
a. Notes the contrast to Sun Oil which says during Choice of Law the court can apply their own.  

b. This case also contrasts to Hoffman, because it couldn’t have been brought in the first case.

4. FNC: Change in Substantive Law:  Piper Aircraft Co. v. Reno, An aircraft crashed in Scotland.  Foreign Scottish decedents of plaintiffs sued Piper and Hartzell an aircraft manufacturers, in the U.S. The defendants filed for forum non conveniens in federal court.  Holding:  The alternative forum’s law should not be given conclusive or even substantial weight for forum non conveniens.  The exception is if the alternative forum is clearly inadequate.  
a.  There is usually deference given to the plaintiff’s choice of forum, but it’s less when the plaintiff is foreign.  Takes into consideration plaintiff’s interest in forum and state’s interest in trying the case and public’s interest in efficiency, fairness to the parties (in this case Piper could be hurt).  
Federal Subject Matter Jurisdiction:  Composed of Diversity and Federal Question.
In jurisdictional conflicts we thus first need to test 1) does Article 3 authorize it? 2) does Congress exercise it?  


Article 3 of the Constitution authorizes Congress to make the fed courts.  Congress immediately gave federal courts jurisdiction over diversity cases.  Later, In U.S.C. 1332., Congress exercises the power of article 3 and enables it.  

1332:  Diversity jurisdiction for controversies that exceed 75,000 between: 1) Citizens of different states 2) Citizens of a State and citizens or subjects of a foreign state 

1331: Federal Question Jurisdiction:  The district court shall have jurisdiction over all civil actions arising under the Constitution, laws, or treaties of the United States.

Requirements for Federal Diversity Jurisdiction:  Complete diversity from plaintiffs and defendants and $75,000 amount in controversy.


Although the constitution doesn’t require complete diversity, Common law has decided 1332 requires complete diversity.  An exception is class action law suits that only require minimum diversity.  

For purposes of Federal Diversity Jurisdiction, an entity is domiciled:


corporations- where they’re incorporated and where there principal place of business.  


  labor unions- where their members are.  


  class actions-where the named plaintiffs reside; this rule is a big edge for the plaintiffs and  basically allows class actions with minimum diversity into federal courts.  


  fiduciaries- the citizenship of their beneficiary is their citizenship


  a person- where there principle domicile is
1. Person’s Citzenship:  Mas v. Perry, Holding:  A person has only one domicile, the last place they were planning to stay permanently.
2. Amount in Controversey:  Exxon v. Allapattah Services, 10,000 Exxon dealers filed a class-action against Exxon.  Some of the dealers met the $75,000 threshold necessary for federal diversity jurisdiction and some didn’t.  Holding:  When one plaintiff in controversy meets the amount-in-controversy requirement, and the others do not, than the federal court has jurisdiction.  The court reads 1367(a) to grant supplemental jurisdiction over claims less than $75,000.
a. This case says that 1367(a) overrules Zahn, which held that each person needed to satisfy the cash threshold. 
3. Federal Subject Matter Jurisdiction:  Where Law Arises (Old Law): Osborn v. Bank of the United States, Ohio places huge tax on United States.  Congress says Bank can sue or be sued in federal courts.  Bank sues in federal court.  Ohio argues the federal court didn’t have jurisdiction.  Holding:  The federal court had jurisdiction because the claim arises under the constitution (thus article 3 authorizes federal jurisdiction).  Congress enacted the power by saying the bank can “sue or be sued.”  (This is before Congress enacted federal power over all things arising under federal law).  First must check if it arises under federal law, than must check if constitution authorizes federal question jurisdiction and then if Congress authorizes it.
a. Whether a case Arises under federal or state law is super important.  What law are you putting your grappling hook into?  

4. Federal Subject Matter Jurisdiction: Pushed Far (Overruled):  Bank of the United States v. Planters’ Bank U.S. Bank, under a contract, bought notes from a state bank that didn’t honor them.  Bank brought case in federal court, where jurisdiction challenged by state bank.  Holding:  There is federal jurisdiction for the same reasons of Osborn. (Ruling shaky)
a. There is a major difference in this case than Osborn:  Contract law is governed by state not federal law.  The claim thus arises under state law.  

b. In this case Marshall pushes Article 3 as far as you can go.  It is saying that even a theoretically potential chance that federal law is involved is enough to rule that the law “arises” under federal law.

5. Federal Subject Matter Jurisdiction: None if Not in Complaint:  Louisville. v. Mottley, Plaintiffs receive free railroad passes for life.  A federal law is enacted that prevents free railroad passes.  Plaintiffs sue based on federal subject matter jurisdiction.  Holding:  If plaintiff’s complaint arises out of state law than there is no federal jurisdiction, even if the defense is certainly going to bring up federal law.  

a. Both Planters and Lousiville agree that Article 3 would allow federal subject matter jurisdiction in this case if Congress enabled it.  However, Lousiville says Congress does not enable it, it reads Congress to have a stricter meaning of “arising under” under the recently enacted 1331 that allows all cases arising under federal law to be tried in federal court.   
b. This rule can lead to a race to the court house- to avoid federal jurisdiction, a party can use artful pleading.  See Skelly.
6. No Artful Pleading:  Skelly Oil Co. v. Phillips Petroleum Co., Skelly sues in federal court seeking declaratory judgment on state contract.  If Skelly had sued to enforce the contract, they would have to do it in state court, even though the defendant would use federal law as a defense.  Holding: A party is not allowed to bring essentially a case that should’ve been brought in state court through artful pleading.  

Blended Law:

7. Blended Law:  Smith v. Kansas City Title, A shareholder of a trust sued the trust from buying bonds that were illegal under federal law.  The Missouri statute said that a bank can’t buy bonds that federal law doesn’t allow.  Holding:  This is a blended case because the state law depends on a federal question as a threshold matter.  In blended or mixed causes of action, than the law arises under federal law and there is federal subject matter jurisdiction.
8. Blended Law Restricted:  Merrell Dow Pharmaceuticals v. Thompson, Foreign plaintiffs sued in Ohio manufacturers of a drug that caused baby deformities.  One of their several claims was a tort claims, saying that the FDCA federal law made the mislabeling act negligent per se.  OK to remove to federal court?  Holding:  A blended law case, that includes a state law with a federal question, does not have federal jurisdiction if the federal law doesn’t provide individuals with a private cause of action. 
a. After Merrell, if the federal claim did not have a private cause of action, the courts did not allow federal jurisdiction.  This was a bright line rule.
9. Blended Law OK if Substantial Implication:  Grable v. Darue Engineering, The IRS seized Grable’s land and sold in an auction to the defendant.  Grable sued arguing that the land was his because federal law says that he didn’t receive proper notice of the land seizure.  Holding:  It’s OK for a federal court to have federal question jurisdiction over a state claim with a substantial implication of federal law. Factors to consider to decide if substantial implication:  1) if case will result in flood of federal case load 2) substantial federal interest.  
a. Jurisdiction is OK even in some cases where there is no private cause of action for the federal claim.  Court interprets Merrell to say that if there is no private cause of action for a federal law, that is evidence but not dispositive that there is no federal jurisdiction.  This is a less straightforward test then Merrell’s bright line rule.
Supplemental Jurisdiction:
10. Pendant State Claim to Federal Claim:  United Mine Workers of America v. Gibbs, Gibbs worked for a mine that UMW threw a strike against and Gibbs lost his job.  UMW also used tactics that caused Gibbs to lose other jobs.  Gibbs sued in Federal court with 2 claims: 1 claim in federal law and 1 claim under state law.  Holding:  If multiple claims, and If state and federal claims come from the common nucleus of fact, as long as the base federal claim is valid, the federal court has power over the pendant state claim.
a. Even if the federal case is dismissed, the court can continue to hear the state claim.  The court decides to continue to hear a state claim, if they have already spent a lot of time and energy on the case.
b. The court interprets power over the case, as power over the whole case.  There is implied jurisdiction over non-federal claims within the same case as a federal claim.

11. Pendant Against Congressional Will  Aldinger v. Howard, In federal court, plaintiff sued officers of Spokane County under a federal law.  The federal law prohibited suing counties over the law, so the plaintiff added the county as a third party, using a state claim against it.  Holding:  You cannot have pendant federal jurisdiction over a state claim when Congress has spoken against that state claim having a federal remedy.  
a. Thus as long as congress hasn’t spoken against it, pendant jurisdiction is OK.  Similar to 1367(a).
12. Pendant Against Congressional Will:  Owen Equpiment & Erection Co. v. Kroger, Plaintiff (Iowa) sued in federal court Defendant1 for electrocuting her husband.  Defendant 1 filed a third party complaint against Defendant2 and Plaintiff amended her complaint to go against Defendant 2.  Defendant2 than showed he was from the same party as plaintiff.  Holding:  A plaintiff is not allowed have federal diversity ancillary jurisdiction over a 3rd party defendant when they are from the same state.  To do so, would go against Congress’s will that there should be complete diversity in federal jurisdiction.  Similar to the rule 14 exception of 1367(b).
13. No Pendant Third Party Jurisdiction When Congress Silent (OverRuled) Finley v. United States, The plaintiffs sue the United States in Federal court.  They also add in state claim against San Diego and the utilities company (which couldn’t have been brought to fed court by itself).  Holding:  Although its OK to add a state claim to a federal claim against the same party, federal courts don’t have the power to add a third party to a federal claim.
a. Finley changes Aldinger and Kroger dramatically.  Aldinger and Kroger say you can’t bring in 3rd parties when Congress says no.  Finley says you can’t bring in 3rd parties when Congress is silent- only when you have a Congressional go ahead.  1367 was passed by congress to overturn Finley.
14.  1367:  The controlling law for pendant jurisdiction in federal courts:  

1367(a) gives supplemental jurisdiction to federal courts that are the same nucleus of facts as a valid federal claim (as long as federal law doesn’t prohibit it).  1367(b) and (c) carve out exceptions to supplemental jurisdiction.

Under 1367, Federal court has clear pendant jurisdiction over any cross claim from a defendant against a third party.  Including:
1) add a third party even if the third party is from the same state as the plaintiff.

2) add a third party even if the third party is from the state as the defendant

3) for the defendant to sue each other, even if the Ds are from the same state

However under 1367(b)  plaintiffs are not allowed to sue third party defendants from the same state.  (This is a Kroger situation).  Yet, most courts allow 3rd parties to make cross claims against plaintiffs from the same state.  

Other 1367 hypotheticals:

A 2nd plaintiff from the same state as the defendant:  Plaintiff1 (NY) sues D (NJ).  Plaintiff 2 (NJ) wants to come in and sue D.  This is NOT ok.  This messes up diversity, like Kroger.

A defendant with a state counterclaim:  Plaintiff (NY) sues D1 (NY) under federal jurisdiction.  D1 counterclaims against P, under state law.  (This scenario is like Gibbs).  This is OK.  

A 2nd plaintiff that doesn’t meet minimum $.  Plaintiff (NY) with 80,000 claim against D (NJ).  Plaintiff (NY) with a 15,000 dollar claim also sues D (NJ).  Allapatah says 1367 says OK.  

Vertical Choice of Law.  Should the federal court follow state common law or its own law?
Federal courts must follow state common law, but it can use its own procedural law- determining what procedural and whats substantive is one of the focuses of these cases.  

1. Fed Courts Don’t Have to Follow State Common Law (overruled):  Swift v. Tyson, Swift sued in federal court to make Tyson pay the IOU.  Under NY State common law, the IOU was invalid.  Under British common law, which the federal court was inclined to follow, the IOU was valid.  Do federal courts have to follow state common law or do they only have to follow state statutory law?  The applicable federal statute is Section 34 of the Judiciary Act which says “the law of several states” should apply.  Holding:  “The law of several States” refers only to statutory law.  In the absence of state statutory law, the federal courts have the power to determine the common law independent of state common law.  
a. When it comes to natural law, federal courts think they shouldn’t have to follow state’s reasoning.  Plus greater stability when federal courts have same law, and helps interstate commerce.

2. Federal Courts Must Follow State Common Law:  Erie R. Co. v. Tompkins, Plaintiff was walking on a footpath next to a railroad when he was injured by the train.  Plaintiff (PA) brings tort suit against Defendant (NY) in federal court.  Under Penn common law, the plaintiff was a trespasser that the Railroad didn’t owe a duty to.  However, under the common law of most states, the railroad owed a duty to the plaintiff.  Absent a statute, should the federal court use state common law or federal common law?  Holding:  Federal Courts should follow state common law as well as state statutory law.  The court makes this decision to overturn Swift under a Federalism argument- federal courts do not have the power to resolve issues that are clearly state issues.   Purpose of Eries is preventing plaintiff from forum shopping from federal to state court and equal protection.  
3. Federal Courts- No choice of State Law  Klaxon:  there is no choice of state law for federal courts.  You must use New York State law if you’re a New York federal court, you can’t pick Maine’s law even if it seems relevant to your case
4. Outcome Determinative Test:  Guaranty Trust Co. v. York, The plaintiffs accused the bank of violating its fiduciary duties, 7 years ago.  The statute of limitations for the state was six years- the statute of limitations of the federal court was within reasonable time of violation.  Holding:  The federal court must apply all state legal rules that are outcome determinative.  Statutes of limitations are outcome determinative so federal courts must adhere to the state. 
a. The outcome determinative test is still used for unwritten federal rules- 
b. It’s unclear if Guaranty is meant to be on a case by case basis, or based on where the rule is outcome determinative on the whole 
c. If there is a difference between federal and state remedies, federal courts are still allowed to use their own remedies.  Difference between affecting who wins and affecting what they win.
5. Balancing Test:  Bird v. Blue Ridge A worker is injured on the job.  The case turns on whether he is defined as an employee or an independent contractor.  In the state of South Carolina the judge decides the issue, in federal court the jury decides.  Holding:  The difference in rules effects the outcome but isn’t quite outcome determinative.  When its outcome effective but not outcome determinativee, a balancing test between federal and state interest should be used.  In this case federal rule should trump because federal interest is stronger than state interest.  
a. The balancing test is difficult and not that popular, because it’s very subjective what rule the judge picks to be more important.  

6. Presumptively Procedural for Federal Rules:  Hanna v. Plumer, The defendant wanted to sue an estate for debt.  He leaves a summons at the residence of the wife of the executor of the estate.  The Federal Rule say its valid to leave the summons there.  The state rule says you must give personal service.  Holding:  Since Congress mandated the Federal Rules through the Rules Enabling Act, and Federal rules must be approved by Congress, any Federal Rule is presumptively procedural, unless it’s really clearly a substantive rule.  The Presumptively Procedural Test is used today when there is a federal rule.  This testt doesn’t really address what’s substantive.
a. Primary Behavior Test in Harlen’s concurence:  It’s important for the federal government not to interfere with substantive laws of the state.  Harlen’s test for a rule is:  If it affects the conduct of a defendant, before the case is taken to trial, it’s a substantive rule.
7. Finding No Conflict With Federal Rule:  Walker v. Armco Steel Corp., The plaintiff filed a complaint before the SOL however before the defendant was actually served, the SOL ran out.  According to state law the statute of limitations doesn’t stop tolling until a defendant is served. 
However, Plaintiff argued that Federal Rule 3 says statute of limitation stops tolling when complaint is filed.  Holding:  Federal Rule 3 doesn’t directly conflict with the state rule.  Thus the “presumptively procedural rule” doesn’t apply; the outcome determinative test does and since whether or not state law applies affects the outcome of this case, state law rules.
a. The court can construe the federal rule or construe the state rule to avoid or create conflict.  The decision when to do this is often decided by Harlen test, and going back to the policies of Erie.  

7. Federal Statute Conflict with State Statute- 1404 Transfer:  Stewart Organizations, Inc. v. RICOH, The plaintiff brought a claim related to the contract (that had a forum selection clause selecting NY) in Alabama federal court.  Based on the forum-selection clause, the defendant moved under 1404(a) to transfer the case to New York.  Alabama state common law says that forum-selection clauses are unenforceable and thus the transfer shouldn’t be granted.  1404(a) says a variety of factors, determines whether a transfer should occur.  Holding:  The court rules that 1404(a) conflicts with Alabama’s laws, because 1404(a) says a variety of factors govern whether to grant a 1404(a) transfer, and it would violate the purpose of 1404(a) if only one factor, like forum-selection, governed the whole decision.  When federal statutes contrast with state common law, the federal statute is presumptively procedural.  The court finds a way to make the rule conflict with state common law.
8. Hybrid Test:  Gasperini v. Center for Humanities, Jury returns an excessive verdict.  NY law says appeals courts can overturn trial court verdicts if they “deviate materially” from reasonable compensation.  The 7th Amendment (which governs federal but not state courts) says:  Finding of facts by a jury can’t be overturned, unless common law allows it   Federal common law says a jury verdict can only be overturned if it shocks the conscience, and it can only be overturned by a trial judge.  Holding:  1) The NY state law that governs whether jury verdicts are excessive, is substantive, and does not conflict with the seventh amendment.  Thus the federal court should apply the State law governing the standard for deciding whether a jury verdict is excessive.  2) However, the NY state law, saying that an appeals court is allowed to make the decision does violate the seventh amendment.  Thus federal court should apply its own law that only trial judges, not appellate judges, can decide whether the verdict is excessive.
a. This is a hybrid test.  A piece of federal law and a part from state law form a new rule.
Preclusion:  Preclusion is absolutely stable.  No matter how unfair, once you have tried a claim you can’t try it again.

Rules of Preclusion:

i. One opportunity to raise a claim

a. Claim Preclusion, also know as Res Judicata, means you can never argue any part of a claim argued in a first case in a second case.  After you receive a judgment, a claim has either been merged into the judgment or barred into the judgment.  That means, that you have traded in your claim for your judgment, and you no longer have a claim.  If you split your claim- either purposefully or not, but you already tried a part of your claim, you can never try that other part of your claim.  
ii. One opportunity to raise an issue

a. Issue Preclusion, also known as collateral estoppel, means if you have the same issue (legal or factual) already decided in first case, you can’t argue that issue again in a second case.

iii. A guarantee of one opportunity to get your day in your court.  You can’t preclude someone who hasn’t a chance to raise a claim or issue

Issue preclusion requires:

1. Identical issue

2. Actual adjudication of an issue that was necessary for judgment.  A guilty plea in a first case doesn’t mean actual adjudication.

a. General verdicts:  often hard to decide whether an issue was decided and the basis of the holding

b. Special verdicts, which ask the jury for answers on a series of questions, are sometimes hard to determine whether a certain answer was dicta, not necessary for the holding

3. Must be against a person who was a party in the prior adjudication
What is a claim (a policy matter, usually read as broad in interest of efficiency, a collection of issues)?

i. Broadest definition of claim- a relationship/transactional test- anything that arises out of the same nucleus of facts constitutes one claim.  (This is the definition most used by courts)  

ii. Narrow definition of claim- every legal theory is a different claim 

iii. Middle definition of claim- If liability facts are the same, than they are part of one claim.  

1. Preclusion Only Against Party to First Case:  Vasu v. Kohlers, P and D got in a car accident.  P injured both his property and his body.  P’s insurance company paid P, then sued D in court for property damage.  In a second case, P tried to sue for his bodily injuries.  Holding:  The personal injury and bodily injury are brought to court by two separate parties- thus one claim doesn’t preclude the other.  The party against whom preclusion is sought, cannot be precluded unless they were a member of the first case.
2. No Splitting Claims:  Rush v. City of Maple Heights, Plaintiff hit a pothole made by defendant, and injured her motorcycle and body.  First case property claim, defendant found negligent.  In a second case, bodily injury case.  Holding:  Personal and Property injury coming from the same accident are one claim.  A plaintiff is only allowed one shot to adjudicate a claim, if a plaintiff sues on property and tries to sue again for personal, they are claim precluded from doing so.
3. No Exceptions to Claim Preclusion:  Federated. v. Moitie, 7 plaintiffs bring an anti-trust suit against defendant that’s dismissed.  Plaintiffs 1-5 appeal and their case eventually goes to the supreme court and is reversed and remanded in favor of the plaintiffs.  Plaintiffs 1-2 bring a claim in another court, claiming that they shouldn’t be claim precluded from this second case, since the preclusion would rest on a first case that was overruled.  Holding:  Claim Preclusion has no exceptions.  Even when a first case has been determined as bad law, plaintiffs do not get an exception to claim preclusion.
4. Contract is one Claim:  Jones v. Morris Plan Bank of Portsmouth, Jones signed a contract for a loan on a car with the bank with an acceleration clause that said if he missed a monthly payment, all the payments would be due at once.  In the first case the bank sued for two months of payment and won.  When a third payment is missed, is the bank claim-precluded for asking for it since it had a chance to get all payments?  Holding:  A transaction represented by one indivisible contract can only give rise to one claim.  Even when it seems unfair, claim preclusion rules- can’t split claims.
5. Compulsory Counterclaims:  Mitchell v. Federal Intermediate Credit Bank, A bank loaned $9,000 to a farmer.  The bank’s agent took $18,000 that the farmer’s potatoes earned and ran away.  First case, bank sued farmer $9,000, court ruled for farmer.  Second case, farmer uses his defense from first case and says bank owes him $9,000.  Holding:  A defendant from a first suit is claim precluded from trying to use one part of claim for defense and another part as offense in a subsequent suit.  
a. A case like this in federal court governed by Federal Rule 13(a) on compulsory counter claims.
6. Issue Preclusion: Actual Adjudication:  Cromwell v. County of Sac, Case 1:  A Note-owner sues a country to cash in bond, court rules for county.  Case 2:  A note owner sues the county on bond Unlike the first case, this time the plaintiff brings up the proof that he is a bonafide purchaser of the bonds.  Holding:  A person is issue precluded from bringing up an issue only if the issue has been actually adjudicated in the first case.  It’s not enough that the issue could have been brought in the first case.  
a. This case is not claim preclusion because the court decided that two separate notes make up two separate claims.  Shows arbitrary definition of claim.
7. Other Rules of Issue Preclusion:

a. Issue preclusion doesn’t work across criminal and civil lines.  Civil and criminal issues are not identical and there is no issue preclusion.
b. Issue preclusion works across state/federal lines.  It doesn’t matter if one issue was tried in state court and the other in federal court- they preclude each other.  Habaes corpus is small exception.
c. Issue preclusion works across judge/jury line.  It doesn’t matter if a first case was tried in front of a judge, and the second case would require a jury- issues preclude each other.  (Parklane Hosiery)
8. Question of Actual Adjudication:  Russell v. Place, Case One:  Plaintiff’s patent has two processes fat and bark.  Plaintiff sues defendant for violating patent, and defendant claims the patent isn’t novel.  General verdict for P that patent is valid.  Case Two:  Plaintiff sues defendant for continuing to violate patent.  Holding:  For issue preclusion, a plaintiff must show the issue was actually adjudicated in the first case.  In this case, the court cannot know whether the first verdict covered the first or second process of the patent.  There is no issue preclusion because it’s impossible to say whether the issues actually adjudicated in the first case are determinative in the second case
a. Special Verdict Hypothetical:  If the first case was decided on alternative grounds, saying either bark or fat could support a verdict; neither issue would be precluded in the 2nd case (crazy but true rule).  
9. Issue Must be Determinative: Rios v. Davis, Case 1:  Popular sues Davis for negligent driving.  Davis argued that Popular was actually contributorily negligent.  Davis impleads Rios, saying that Rios was negligent.  The court rules that all three were negligent.   Case 2:  Rios sues Davis for negligence.  Holding:  An issue is only precluded if it was necessary to determine the first case’s judgment.  A finding of fact by the court that isn’t the basis of the final judgment is not conclusive against either party to the suit.  The first court found Rio negligent, but Rio’s negligence was not necessary to determine the first case.

10. Preclusion Between Sovereign Systems:
a. Horizontally from sovereign to sovereign.  

i.  Full Faith and Credit requires other states to give preclusive effect to other state judgments.

ii.   Courts will give respect but not preclusive effects to other countries’ judicial decisions.  The more like our judicial system, the more preclusive effect given.

b. Vertically from State to Federal Court and visa versa.  

i. For the most part they preclude they preclude each other.  An exception is Habeas Corpus.  After a party has gone through every state court, than they can appeal to federal court.  However, federal courts are precluded from fact-finding; in fact, federal court is precluded except if a state court violated clearly established federal law.  So although Habeas is an exception to preclusion, only in somewhat narrow circumstances.  

11. Administrative Agency: University of Tennessee v. Elliot, In the first case before an administrative law judge, a black man argued he was fired based on his Constituional Rights and Title 7.  The ALJ ruled that the plaintiff was not discriminated against.  In the second case, the plaintiff argued in federal court that he was discriminated against.  Holding:  When a state administrative agency makes a judgment, the federal courts must give it the same preclusive effect that it would have in the state courts.  The only exception is when the law expressly is against preclusive effects, like Title 7.  
12. Defensive Non-Mutual Collaterel Estoppel:  Bernhard v. Bank of America, Cook took care of an old lady and obtained some of her funds.  In the first case, Cook the asked the court to declare that he didn’t steal the old lady’s funds.  The beneficiary objected, but the case went for Cook.  In the second case, the beneficiary sued a bank to get back the money she said Cook stole.  Although not a party for the first lawsuit, bank defends itself by saying that the beneficiary is issue precluded.  Holding:  Defensive non-mutual collateral estoppel can be used.  Mutuality is not required- a party that wasn’t a party to the first suit, can use collateral estoppel to defend against a party who was a member of the first suit.
a. Mutuality was required for a long time, but not anymore.  While mutuality was required, there was an exception for liability circles.  This is when a plaintiff sues an employee in the first, and in the second case the plaintiff sues the employee’s employer over the same wrong act.  Mutuality not required because impossible to make a just decision if the decisions in the first and second cases were inconsistent.  This case is a liability circle type case.
13. Defensive Non-Mutual Collateral Estoppel: Blonder Tongue v. University of Illinois, A patent case where the plaintiff sues the first defendant and loses.  In the second case he sues a second defendant under the same issue as the first.  Holding:  Defensive non-mutual collateral estoppel is allowable because plaintiffs should not have more than one day in court.
14. Offensive Non-Mutual Collateral Estoppel:  Parklane Hosiery Co. v. Shore, In the first case an SEC filed an injunction against Parklane for having a false prospectus, judgment was for the SEC.  In the second case, shareholders file a suit against Parklane, with one of the issues the false prospectus.  Can the shareholders assert non-mutual offensive collateral estoppel against Parklane?  Holding:  Trial courts have discretion to allow offensive non-mutual collateral estoppel.  However, if the plaintiffs purposefully sat on the fence during the first case, they are prevented from asserting offensive non-mutual collateral estoppel later.  (Unless they had a good reason not to join first case).  
a. In addition, collateral estoppel is allowed despite the fact that the first case was determined by a judge, and the second by a jury.

b. One possible bad outcome of offensive non-mutual collateral estoppel is that defendants can be subject to a lot of unknown consequences of their loss from subsequent lawsuits.  However, the rule that says fence-sitters must join in the first law suit mitigates this bad outcome.  
c. There’s also unfairness from the fact that the first case could be an aberrational case that plaintiff would usually win, and now he’s precluded in all subsequent cases.  
d. 100 Plaintiffs Offensive Non-Mutual Estoppel Hypothetical:  A 100 plaintiffs have the same beef with a defendant, but all sue separately.  The Defendant wins against the first seventy plaintiffs.  On the 71st case the plaintiff wins against the defendant.  Plaintiffs 72-100 can use offensive non-mutual collateral estoppel.  

15. Offensive Non-Mutual Estoppel Against United States:  After WW2, the United States granted citizenship to Filipinos who had fought in the war.  However, they limited didn’t give a mechanism for Filipinos to claim citizenships.  In 1960s 50 Filipinos who were about to be deported sued the United States saying the law was unfair.  The District court ruled for the Filipinos and the United States decided not to appeal.  In the second case 5,000 more Filipinos sued the United States under the same issue.  The administration had changed and didn’t want to grant them citizenship.  Holding:  The United States (and states and localities) is excepted from offensive non-mutual collateral estoppel.  Government officials should not be precluded from political judgments made by the predecessors.  Additionally since the United States is so large, a decision against them could mean unlimited number of plaintiffs claiming preclusion.  

16. Not Precluded for Not Intervening:  Martin v. Wilks, In the first case, black worker sued the city for discrimination and the court ordered a consent decree with a hiring quota etc.  In the second case, white plaintiffs sued the city on reverse discrimination under Title 7.  Whites precluded? Holding:  No Preclusion against a person who could’ve entered the first suit but chose not to.  A person cannot be obligated to intervene in a case.  If there is a fence sitter, the litigating parties must join them if they want the judgment to be protected from collateral attack in a second suit.  
a. Although the white plaintiffs sat on the fence during the first suit, this is different then if they were claiming offensive non-mutual collateral, instead, plaintiffs are having preclusion claimed against them.

17. Federal Court Same Preclusive Effect as its State Court Would Give It:  Semtek International Inc. v. Lockheed Martin, In the first case, plaintiff sues in California Federal Court on basis of diversity, but the claim is dismissed because it was barred by Statute of Limitations, dismissed “on the merits”.  In the second case, plaintiff refiles in Maryland State Court which had a longer SOL.  Must a state court give preclusive affects to a federal court judgment?  Holding:  Federal common law, governs the preclusive effect of a federal diversity judgment.  The common law rule is:  A federal court’s judgments are given the same preclusive effects that would be applied by state courts in the state in which the first case’s federal court sits.  For ex. in this case, California state courts would preclude the claim, so Maryland must also preclude the claim.  
a. By saying this holding is based on federal common law, not Erie, the court says federal courts have the right to decide the preclusive effect of a federal judgment, they just choose to use the states.  Erie complications are one of the reasons federal common law is rarely exercised.  
The Federal Rules- the Parties and Their Claims

1. Rule 2 One form of action known as civil action:  This ends the difference between law and equity, sweeps away the old common law English writ system.  It states that there is a single thing called a civil action that is a more functional and less technical way of litigating than the writ system

2. Rule 3 Commencement of Action:  This rule says “a civil action is commenced by filing a complaint with the court.”  This means that SOL starts to toll in federal court for federal subject matter cases when an action is filed.  However Walker v. Armco Steel Corp held that in federal diversity cases, the SOL starts to toll when the state would start to toll them.  

3. Rule 4-Summons/Notice:  
4(b) Federal court says file first, serve second.  This differs from state courts that serve first, file second.

4(e) Federal Courts can serve summons to other states according to the same long arm statutes as the state they sit in.

4(k) Federal Courts have the same territorial reach as states they are in.  Except for parties joined by Rule 14 or Rule 19, they are allowed to serve process 100 miles from the court house.  (This exception might have Erie complications).  

4. Rule 13 Counterclaims and Cross Claims:
a. 13(a) Compulsory Counterclaims:  These are the claims the defendant must shoot back against the plaintiff because they arise from the same “transaction or occurrence” of P’s claim.  However, compulsory counterclaims are both good and bad for the defendant.   

1) Door opening:  Compulsory counterclaims allow the defendant to make claims that don’t have independent basis of jurisdiction.  

2) Door closing: If the defendant doesn’t bring up his compulsory claim, he’s rule precluded from later brining it.

13(a) Compulsory Counterclaims Case:  United States v. Heyward-Robinson, Heyward was the primary contractor and D’agostino the subcontractor, on two different jobs one for the Navy and one for Stelma.  D’agostino sued Heyward in federal court only over the Navy contract.  Heyward counterclaimed on both the Navy and the Stelma contract (The Stelma had no independent federal jurisdiction).  The argument for both contracts involved Heyward’s insurance coverage.  Holding:  In order to be a compulsory counterclaim under rule 13(a), the counterclaim must arise out of the same transaction or occurrence of the other party’s claim.  If it meets this requirement, 13(a) allows courts to decide claims that they couldn’t have decided if they were brought independently.

b. 13(b) Permissive Counterclaims:  Are claims that aren’t in the same “transaction or occurrence.”  These claims must have their own subject matter jurisdiction (in cases with no federal diversity

c. 13(g) Cross-Claims- Claims from P against P or D against D.  Must be from same transaction or occurrence that is matter of original action or a counterclaim.
1) Door opening:  Cross claims allow the defendant to make claims that don’t have independent basis of jurisdiction.  

2) However, cross-claims are never compulsory to allow unified defensive front.  (This to avoid defendants being forced to be pitted against each other, however, if defendants can be issue precluded in cases against each other, this might act as defacto making cross-claims necessary) 
 13 (g) Cross Claims Pushed Far:  Lasa v. Alexander, Memphis hired a primary contractor Southern Builders (Insure by Continental Casualty), who subcontracted Alexander which contracted to buy marble from LASA.  LASA sued Alexander, Southern Builders, Memphis and Continental Casualty for nonpayment on the marble.  This was followed by many cross claims under 13(g), and a tort cross-claim from Alexander against a third party under rule 14.Holding:  The court has a broad meaning of “transaction or occurrence” and allows everything related to the problems of building a courthouse into that meaning. 
i.  This is the outer limit of what defines a “transaction or occurrence.”  A broad meaning of “transaction and occurrence” allows a mess of counterclaims and cross claims.  The problem is that impedes the plaintiff’s ability for fast judgment on his claim.   Neuborne thinks this definition of “transaction or occurrence” is too broad because that definition is the only check on cross-claims.  In contrast in 13(a) cases, courts often read “transaction or occurrence” as less broad. 

5.  Rule 14 Third Parties:  Defendants can bring in a third party who is or may be liable to them for all or part of the plaintiff’s claim against the defendant.  Rule 14 doesn’t require an independent basis of jurisdiction.  

a. Acceleration of Rights to Join Third Party:  Jeub v. B/G Foods, Inc., Defendant sold ham to plaintiff.  Defendant impleads under rule 14 the ham-manufacturer.  Manufacturer argues that Jeub could indemnify it later but no right to implead until case is over.  Holding:  Under Rule 14, a defendant can implead a third party defendant by accelerating its rights against the third party- it isn’t restricted to presently enforceable rights.  

5. Rule 18:  Joinder of Claims and Remedies (The plaintiff’s game)- Rule 18 allows permissive joinder of claims; it’s designed to be accommodating as possible.  However as permissive as rule 18 is there are some considerations:

a. Although Rule 18 says you “may” join as many claims as you want against the opposing party, since you can be claim precluded then may is sometimes must.  You HAVE to bring some claims.
b. Rule 18 doesn’t give you subject matter jurisdiction- In federal subject matter jurisdiction, each claim added through rule 18 must have its own subject matter jurisdiction.

c. Rule 18 is limited by in personam jurisdiction

d. Rule 18 is limited sometimes by common law

e. Also you can’t use rule 18 if you don’t have jurisdiction over an indispensable party to your claim (see rule 19).
6. Rule 19:  Joinder of Persons Needed for adjudication:  
a. 19(a) Necessary parties:  A necessary party is someone you must join if you can (however, you can proceed without the party if you can’t join them).  
i. Necessary Parties interests can be separable:  Bank of California v. Superior Court, Mrs. Boyd dies entrusting money to Bank, which is in charge of distributing money to legatees around the world and the residuary the Hospital, which gets the bulk of the money.  Mrs. Boyd’s caretaker sues the bank and the Hospital for the estate, leaving out the legatees.  Holding:  Necessary parties or those whose interests are such that the transaction can’t be fully completed without them BUT whose interests can be separable from the parties before the court.
The court’s decision is a pragmatic solution and a legal fiction, that makes the Hospital’s interest separate from the rest of the legatees by pretending like the bank isn’t the executor.  

b. 19(b) Indispensable party: A party whose presence is so important that the case can’t go forward in the parties absence, even if there is no way to join the party.  This is usually decided based on how inside and outside parties will be prejudiced.
i. Tests For deciding an Indispensable Party:  Shields v. Barrow, :  Shield (LA) sold Barrows (LA) a huge rice plantation, Barrows had 6 guarantors- 2 from MI, the rest from LA.  When barrows defaulted, Shields took back the plantation but then sued for fraud because it was in bad shape.  In order to have diversity jurisdiction, Shields only sued the two MI guarantors.  Holding:  Shields is an inside party case.  This is the leading indispensable party case.  Shields sets up a framework to think about indispensable parties.  The court must look at:
1. The InsidePlaintiff:  The inside defendant runs the risk of preclusion and being solely liable.

2. The Outside Party:  Most often, an outside party’s interests are hurt when there is a scarce asset, and the party is going to be deprived of a chance for that asset.

a. However, outside parties can’t be precluded.

3. Plaintiff’s interest (less important):  Plaintiff’s interest in the forum.

a. However if the defendant doesn’t raise this interest until after trial, plaintiff’s interest in a judgment in favor of him is strong.

4. Public interest in efficiency (least important)

ii. A story for indispensable parties:  In order to look at whether or not a party is indispensable, you have to imagine what sort of unfair scenarios the first case could create in subsequent cases, particularly thinking about preclusive effects.  For example in this case if the first case went against the MI guarantors, in a second case the LA guarantors would NOT be issue precluded as to whether or not the deal was a fraud.  Thus, Ms. Shields is put unfairly at risk.    

1) Testing for Indispensable Party:  Provident Tradesman v. Patterson, The plaintiffs were involved in a car crash inside a car that belonged to Dutcher.  Dutcher had a $100,000 insurance policy.  The plaintiffs sued the insurance company, and the insurance company’s defense was that it only owed money if Dutcher had given permission to the driver or was liable for the driver under respondeat superior.  However, the plaintiffs didn’t sue Dutcher- was he an indispensable party?  Holding:  Rule 19(b) suggests four different interests to decide whether a party is indispensable.  Same four factor test as Shields., this is an outside party case.  
a.  In this case, the court finds that Dutcher’s interest is so strong that he is an indispensable party.  Neuborne questions this.Modern judges hate dismissing a case on Rule 19 claims.

7. Rule 20: Permissive Joinder of Parties.  Allows plaintiffs to join in if they want, and allows persons to be joined as defendants, as long as they fulfill the broad requirement of arising out of the same transaction or occurrence..  One of the reasons behind this rule is that it allows parties to bring in third parties that could later come in to attack the judgment.  This rule doesn’t give jurisdiction.
a. Rule 20 Broad Meaning of Transaction:  Tanbro Fabrics Corp. v. Beaunit, Tanbro brought defective yarn that had been sold by Beaunut and processed by Amity.  He sued in the alternative both Beaunut and Amity, saying that the defectiveness was caused by one of them.  Can a plaintiff sue on alternative liability both defendants?  Holding:  In order to join a party under Rule 20, the party’s liability must arise out of the same common transaction with common questions of law and fact.  However, this is a broad not a strict test and in alternative liability cases it doesn’t require identical duties from each defendant.
8. Rule 22 Interpleader:  Interpleader: Allows a party who might be exposed to multiple claims to money or property under their control to give the assets up to the court for adjudication.  The parties who want the assets argue over them, and the court’s decision is binding to every party given notice.  Interpleader is the one exception to the idea that compulsory intervention is not required.  Two types:

a. Rule Interpleader (Rule 22):  This rule conceptualizes the case between the asset holders (as the plaintiff) suing all the claimants (the defendants).  The court must have jurisdiction over the defendants and the $75,000 threshold amount must be met.

b. Statutory Interpleader (28 U.S.C 1335):  This is similar to in rem- the assets are given to court and the claims litigate against each other.  Statutory interpleader requires only minimum diversity- for at least one claimant to have a different citizenship from one other claimant.  Nationwide service of process and $500 minimum amount, and allows court to enjoin other suits.  This is the preferred interpleader, and is only not used when every claimant comes from the same state.

a. Interpleader in the old days:  New York Life Ins. Co. v. Dunlevy, An insurance company set up an interpleader proceeding to figure out who it owed money to, the father Gould or his daughter Dunlevy.  However, it didn’t send notice to Dunlevy.  Holding:  An interpleader [USED TO, and now only in rule 22] requires in personam jurisdiction over all the defendants, which the court didn’t have because of Pennoyer.  
b. No strict requirement for multiple liability:  Pan American v. Revere, A tractor collides with a bus injuring and killing many children, suggesting the potential for major tort liability.  The tractor’s insurer wants to put the full amount of its policy limit into the court as interpleader.  The insurer is willing to give the $ up but must still deny liability or it will go against the interests of its client.  Holding:  Can be used for unliquidated (not litigated) tort claims- stakeholder still has a stake.  The rule that the interpleader requires double liability is not strict- the court still allows interpleader even in a case where double liability cannot happen.  A strong argument for interpleader is that there is a limited fund and it’s unfair to future plaintiffs once that money has been completely taken. 
c. Small Tail Can’t Wag Big Dog:  State Farm v. Tashire, An auto accident that suggests the potential for massive tort liability occurs.  The insured has a policy of $20,000 for one of the cars involved and a case in the nature of interpleader seeking to enjoin all the other parties to the suit.  Holding:  A very small tail can’t was a very big dog- a relatively insignificant interpleader claim can’t try to consolidate a bunch of huge tort cases.  There is a common sense limitation on the uses of interpleader- however this limitation is a judgment call.  
i.  This case upholds the nationwide service of process for statutory interpleader.


ii.  This case if the first and only case to uphold minimal diversity, therefore saying that Article 3 only requires minimal diversity.  

d. True interpleader v. action in interpleader:  True Interpleader:  Is classic form of interpleader where the shareholder has no interest in the money given to the court.  Action in the nature of Interpleader:  In this type of interpleader, the stakeholder still has an interest in the fund that he gives to the court and is both a stakeholder and a claimant (like Revere).  Most courts now accept this type of interpleader in both rule and statutory interpleader forms.
e. Interpleader and Jurisdictional Questions:  What happens when a court hearing an interpleader case doesn’t have minimum contacts over a claimant?  The law is still being formed in this area.  It might be similar to Shutts where the plaintiffs are required to be given notice and opt out, or it could be that they have to opt in.  
9. Intervention:  Rule 24 Intervention: 24(a) gives a party an absolute right to bust into a case when the case would hurt them as an outside party (Similar to Rule 19(a)).  24(b) permits intervention if there’s a common question of law and fact at the discretion of the court (similar to 19(b).
However rule 19 is read more narrowly than rule 24 even though the wording is similar.  This is because Rule 24(a) is door opening while rule 19 is door closing.  The fact that stare decisis will hurt the outside party is often enough to allow the party to intervene.  However, stare decisis will only work if the outside parties isn’t adequately represented by the parties inside the case.  Also, 24(a) requires its own supplemental jurisdiction.

Rule 23 Class actions:  Class actions are a legal fiction that artificially increases the scope of preclusion.  In class actions a named representative represents a very large number of plaintiffs with similar interests.  The case has the same preclusive effects to members of the class as if they were actually in the case.  
23(a):  The prerequisites of a class action:

1) Too numerous to join all members through rule 20 (usually beyond 30 people OK)

2) Common questions of law and fact

3) Typicality: representative of parties have typical claims of the class

4) Representatives have resources to represent class 

23(b):  The three types of certifiable class actions.

First type includes concerns about preclusion similar to Rule 19.  This first type doesn’t require notice and opt out, and is hard to get.  

23(b)(1)(a):  Inconsistent judgments to individual members of the class would prejudice inside parties- through bad preclusive effects

23(b)(1)(b) Inconsistent judgments to individual members of the class would prejudice outside parties- fund stuff
Second type also doesn’t require notice and opt out, and is usually used for civil rights cases:

23(b)(2):  Civil Rights:  The Defendant has acted in the same way to a bunch of plaintiffs.  Now those plaintiffs want injunctive or declaratory relief.  This type doesn’t allow for damages.

Third Type is most popular, often used for mass tort, requires notice and opt out.  The notice and opt out must be paid for by the plaintiff, which is often very expensive and the biggest hurdle to this type of class..

23(b)(3).  The common question of law and fact shared between class members is stronger than the questions affecting individual members.  Courts make a discretionary decision on whether certifying a class action would save time and be fair.  

A Class Action’s Fairness can be judged by looking at:

1) Exit- The ability to opt out

2) Loyalty- theory of loyalty is supposedly taken care of by typicality and representation requirements; however the lawyer and not the named plaintiff is the driving force in many class actions- the problem is building a mechanism so lawyer is loyal to class.

a. Heterogeneous classes create loyalty problems (See Amchem).  

b. Settlements exacerbate loyalty problems.  The defendants are self interested and they want whole peace, so they want to make sure a settlement encompasses the whole class.  Thus defendants won’t object to poor notice or opt out.  However, the most important Loyalty Problem is the Plaintiff’s Lawyer: The lawyer can be interested in their fee which they get for sure if they settle.  This is an agency problem, because the lawyer has incentives that go against the interest of his class.

3) Voice- Notice, the chance to opt out, and the chance to comment on counsel.  The chance to comment on the counsel is particularly important for a settlement.  This sometimes takes place in a 23(d)(2) a hearing on fairness that invites the class to comment about the fairness of the settlement.  

1. Creative Lawyering to take care of voice and exit problems:  Neuborne’s Holocaust Hearings:  Victims of the holocaust (composed of jews, gays, gypsies, disabled and Jehovah witnesses) put ther money in Swiss banks before WW II.  Afterwards, their families were unable to take that money out of the bank.  Neuborne and other lawyers sued on behalf of the families the Swiss Banks.  During the settlement negotiations, they added on claims for slave laborers, people whose assets were stolen, and refugees at the Swiss border. 

Settlement: 1.25 bilion.  The big problem was the loyalty problems associated with splitting the settlement.  The classic Amchem solution would be to assign each group a lawyer and negotiate- however that would result in huge cost and trouble and would pit the groups against each other.  Solution:  Neuborne appoints a master (approved by all groups) to make a proposed plan, and people comment on the plan.  Also chance for opt out bifurcated.  First an invitation to be heard and opt out on whether settlement amount was enough and the procedure was fair.  If they agreed to procedure they are bound.  Very controversial.

2. Plaintiff’s Pay for Notice: Eisen v. Carlisle & Jacquelin, A plaintiff seeks to sue on behalf of all odd-lot buyers and sellers against the main odd-lot companies.  His own stake is only $70, and there are 2 million members of the class, and notice would cost $225,000.  The trial court holds a preliminary hearing, and decides since defendant will probably lose, defendant has to pay for notice.  Holding:  The plaintiffs in a class action suit must always pay for notice to all the members of the class.  

a. In a class action that is settling, plaintiffs can wait for class certification until after settlement, saving them the cost of notice.  

3. Class Action Fees:  In class action cases, if a plaintiff wins the attorney takes their fees from the entire class’s common fund.  These are called common fund ways.  They come from either 1) lodestar- where the plaintiff is paid per hour or 2) the attorney could get a percentage of the pot 

4. Historical Case: Loyalty Problems before Rule 24(a): Hansberry v. Lee, In the first case, a class consisting of all landowners in an area sued the developers in that area, resulting in a judgment that 95% of landowners had signed a racial covenant.  In the second case, an angry landowner sued Hansberry, a landowner who was a member of the first suit, who sold to a black person.  Hansberry argues that only 54% of landowners signed the covenant- is he issue precluded?  Holding:  A class member may only represent other members in a litigation who have the same sole and common interest.  Otherwise, there is a loyalty problem between members of the class who have one interest (preserving the racial covenant) and members of the class who have an opposing interest (going against the racial covenant).  In this case no preclusion- because interests of the class in first case were different from the defendant’s interest in the second case.  24(a) came from trying to prevent these types of loyalty problems.
b. Hansberrys are probably indispensable parties.  (One job of Rule 19 is to stop collusion.

5. Loyalty Problems in Settlement: A Lawyer for Each Group  Amchem v. Windsor, A class that includes both future and present defendants who are harmed by asbestos makes a settlement with the defendant CCR.  Holding:  In order for a class action to be settled, the court must scrutinize the class carefully to make sure it meets the requirements of 23(a) and 23(b).  In this cases there problems of commonality and problems with the representative requirement of 23(a)(4).

Heterogeneous classes create problems of loyalty- in this case there is divergent interests between future and current victims.  Opt out does not help ease these loyalty problems because the future victims are not known.  In any heterogeneous class the representational members must mirror the different types of groups.  Moreover, each group needs to have a lawyer to represent them.  Otherwise it would hurt the classes that aren’t represented, similar to how indispensable parties are hurt.

6. Loyalty Problems and Limited Fund 23(b)(1)(b) requirements:  Ortiz v. Fibreboard, An asbestos defendant facing many suits set up a fund with its insurers, a big pot that it claimed was a limited fund.  It certified under 23(b)(1)(b) class action which means no opt-out, and settled with class that included all present and future claimants but excluded claimants with pending claims.  Holding: In order to certify a 23(b)(1)(b) class action, the fund must really be limited, while this case it is artificially limited.  This is also another loyalty problem case:  There is loyalty problems between present and future claimants, who need to be divided into subgroup with a lawyer like Amchem insisted.
a. Amchem and Ortiz should be viewed through exit, loyalty, and voice.  Amchem and Ortiz are the bookends that purport to give you the instructions on how you do settlement classes, and limit what can constitute a class.  Amchem and Ortiz, like the old case Hansberry, talk about internal conflicts, and note that classes with internal conflicts cannot operate fairly.  The question the cases raise is how one structures class actions with internal conflicts to make them fair. 

7. Issue Preclusive Effects of Class Action on Class Member: Cooper v. Federal Reserve Bank of Richmond, In the first case, a class-action of black employees sued an employer for a pattern of discrimination.  In the second case, members of that first class-action sued the employer for specific claim of discrimination against them.  Holding:  The first case of a class action is not issue preclusive against members of that class in a second case IF the first case didn’t necessarily adjudicate the specific issues of the plaintiffs.

Cooper says:  First case bars class from relitigating on “pattern of discrimination.” For the time period 2) Precludes class member of first part of litigation from relitigating “Pattern of discrimination.”

Claim is a mystery- an open ended question if the plaintiff are claim precluded.  The first case is also not claim preclusive against members of the class, because the claim of the second case doesn’t have the same liability facts as the claim of the second case.  Neuborne questions this outcome, since he wonders if the plaintiff should’ve brought their individualized claim in the first case.  Also D loses from no claim preclusion.   
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